
This software development agreement (“Agreement”) is made and entered into as of ___________, (the “Effective Date”) by and between $FULL_NAME_PAID (“$GETS_PAID”), $ADDR_PAID and $FULL_NAME_PAYS (“$PAYS”), $ADDR_PAYS with reference to the facts set forth in the recitals below.

Recitals

A. $GETS_PAID develops computer software products, including without limitation [description of software to be developed, e.g. “computer game applications designed for the iPhone”].

B. $PAYS is a [description of employer].

C. $PAYS wishes to enter into a business relationship with $GETS_PAID pursuant to which $GETS_PAID would design a [description of software to be developed] and $PAYS would make certain payments to $GETS_PAID.

D. This Agreement is intended to delineate the terms and conditions applicable to the software development aspects of this business relationship.

Agreement

Accordingly, $GETS_PAID and $PAYS agree as follows:

 1  Definitions

 1.1  "Deliverables" means the software code in object and/or source format (as set forth in the Specifications). Unless otherwise set forth in this Agreement (including the Specifications), all code to be delivered to $PAYS will be transmitted by $GETS_PAID to $PAYS electronically in accordance with such security measures as may be mutually agreed by the parties.

 1.2  “Error(s)” means defect(s) in the Product, which prevent(s) it from performing in accordance with the Specifications.

 1.3  The “$GETS_PAID Technology” means [description of portion of work product which is to be retained by developer] developed by $GETS_PAID to support the Product.

 1.4  “Product” means a [description of software to be developed] and customized to $PAYS's specifications, as more fully described in the Specifications. It includes all future versions thereof and enhancements or upgrades thereto.

 1.5  “Schedule” means the schedule for completion of the Services, attached to this agreement as Appendix B.

 1.6  “Services” means the customization and enhancement of the Product as specified in the Specifications.

 1.7  “Specifications” means the specifications for the Services and Product, attached to this agreement as Appendix A, which includes product design and specifications for all required features and functionality. The parties contemplate that the Specifications may be modified by mutual assent until acceptance of the final version of the Deliverable; if and when the Specifications are modified the parties shall initial the new Specifications or amendments to the existing Specifications.

 1.8  “Total Estimate” means the projected reimbursement due $GETS_PAID for completion of the Product, attached to this agreement as Appendix C.

 2  Compensation

 2.1  In consideration of the work contemplated by this agreement, $PAYS shall reimburse $GETS_PAID for development services in accordance with the following payment schedule: [XX]% of total estimate as an initial deposit, [XX]% of total estimate at the halfway point as specified in the Schedule, and the remaining balance either upon approval of the Product by the Apple Store or upon mutual agreement that approval of the Product by the Apple Store cannot reasonably be achieved.

 2.2  The Total Estimate is a minimum estimate only. Final fees and expenses shall be shown when the final invoice is rendered. $GETS_PAID will obtain $PAYS's approval for any increase in fees or expenses beyond the Total Estimate.

 2.3  If additional design or development beyond the approved Specifications are requested by $PAYS, $PAYS shall reimburse $GETS_PAID at the rate of $[XX] per hour for these additional services. 

 2.4  $PAYS shall reimburse $GETS_PAID for all expenses incurred on behalf of $PAYS plus a 20% handling fee, including any sales tax paid on behalf of $PAYS. $GETS_PAID shall obtain advance written approval before incurring any expenses on behalf of $PAYS.

 2.5  Notwithstanding any other provision of this agreement, $PAYS shall have no obligation to use the Product.

 2.6  Except as may be expressly provided elsewhere in this Agreement, nothing in this Agreement shall be taken to limit or restrict $GETS_PAID from performing similar services for other parties.

 2.7  Late payments by $PAYS shall be subject to late penalty fees of [XX]% per month from the due date until the amount is paid.

 3  Acceptance of Specifications

 3.1  $GETS_PAID shall deliver the Specifications to $PAYS by [development plan deadline]. $PAYS shall have ten (10) days to review and propose modifications to the Specifications. Upon mutual approval of the Specifications, they shall be attached to this Agreement as Appendix A.

 3.2  If $GETS_PAID and $PAYS are unable to achieve mutual approval of the Specifications, $PAYS has the option of terminating this agreement upon written notice to $GETS_PAID. If this Agreement is terminated, the obligations of both parties under it shall end except for $PAYS's obligation to pay $GETS_PAID all sums due for preparing the Specifications and the ongoing obligations of confidentiality set forth in Section 10 of this Agreement

 4  Product Development

 4.1  $GETS_PAID shall perform the Services and deliver the Deliverables in accordance with the Specifications, as the Specifications may change during the Term with mutual assent of $GETS_PAID and $PAYS. $GETS_PAID will use its best efforts to meet each milestone in the Schedule for delivering the Product and Deliverables. $GETS_PAID agrees that the Services shall be performed in a professional manner and shall be of a high grade nature and quality.

 4.2  Until acceptance of the final version of the Deliverable, $GETS_PAID will monitor the reliability of the Product, and ensure that it continues to perform in accordance with the Specifications.

 4.3  From time to time, $PAYS may request that $GETS_PAID perform further enhancements or modifications to the Product. Upon such request, $PAYS and $GETS_PAID shall confer in good faith regarding the feasibility of developing such enhancements. Then, $PAYS and $GETS_PAID shall mutually agree as to whether $GETS_PAID should pursue such further enhancements or modifications.

 4.4  $GETS_PAID agrees to thoroughly test the Product (including without limitation each and every release and version thereof), as appropriate under the circumstances, at all appropriate stages of development.

 4.5  $PAYS shall evaluate the beta and final version of each Deliverable and shall submit an acceptance or rejection to $GETS_PAID within ten (10) days after $PAYS's receipt of the beta versions and fifteen (15) calendar days after receipt of the final version of the Deliverable. If $PAYS identifies Errors in any Deliverable prior to acceptance, then $GETS_PAID shall correct, at its sole expense, such Errors, and use its best efforts to effect such correction within the applicable time specified in the Specifications.

 4.6  $PAYS shall submit the Product to the Apple Store for approval. In the event the Product is rejected by the Apple Store, $PAYS shall notify $GETS_PAID in writing within ten (10) days. $GETS_PAID shall then use its best efforts to correct any problems identified and prepare the Product to be resubmitted to the Apple Store.

 4.7  If $GETS_PAID fails, except as specified in Section 4.8, to deliver any Deliverable within the dates specified in the Schedule (after application of the applicable reasonable cure period) then $PAYS may, at its option: (i) extend the time to deliver the Deliverable; or (ii) suspend its performance until the problem is corrected to $PAYS's reasonable satisfaction and/or, if the failure to deliver is material, terminate this Agreement for cause pursuant to Section 11.

 4.8  If any Errors discovered during the acceptance process cannot be eliminated in the correction period specified in the Specifications then $PAYS may, at its option: (i) extend the correction period; or (ii) suspend its performance until the problem is corrected to $PAYS's reasonable satisfaction and/or, if the uncorrected Error is material, terminate this Agreement for cause pursuant to Section 11.

 4.9  In the event $GETS_PAID is unable to complete a milestone in the Schedule due to a lack of input, approval, or digital or tangible assets to be provided by $PAYS, $GETS_PAID shall promptly provide written notice to $PAYS of the reason for the delay. Unless and until $PAYS provides $GETS_PAID the resources required to continue, the provisions of section 4.6 shall not take effect.

 5  Scope of Rights

 5.1  Upon acceptance of the final version of the Deliverable by $PAYS and final payment to $GETS_PAID by $PAYS, $GETS_PAID shall assign to $PAYS its entire right, title and interest in the Product, including all copyrights, trade secrets and other proprietary rights.

 5.2  Nothing contained in this Agreement will be deemed to transfer ownership to $PAYS of any software developed by $GETS_PAID except the Product.

 5.3  $GETS_PAID hereby grants $PAYS a non-exclusive license to use the $GETS_PAID Technology solely in conjunction with the Product. $PAYS may authorize any third party's use of the $GETS_PAID Technology solely to the extent necessary for such parties to use the Product. $PAYS agrees not to use the $GETS_PAID Technology to develop new software.

 5.4  Should $GETS_PAID develop any patentable invention, trade-secret, or other intellectual property other than the Product and the $GETS_PAID Technology in connection with development of the Product, then $GETS_PAID shall own such intellectual property.

 5.5  Nothing in this Agreement or its performance shall grant either party any right, title, interest, or license in or to the other's names, logos, logotypes, trade dress, designs, or other trademarks.

 6  Deliverables

 6.1  $PAYS shall own all tangible materials delivered to $PAYS by $GETS_PAID, and $GETS_PAID hereby transfers all right, title and interest in the same to $GETS_PAID. 

 7  Representations and Warranties

 7.1  $GETS_PAID warrants and represents that:

 7.1.1  It has the full power to enter into this Agreement and grant the rights set forth herein; and 

 7.1.2  It has not previously and will not grant any rights in the Product or Deliverables or $GETS_PAID Technology to any third party that are inconsistent with this Agreement.

 7.2  $PAYS warrants and represents that:

 7.2.1  It has the full power to enter into this Agreement and grant the rights set forth herein.

 8  Intellectual Property Infringement Claims

 8.1  $GETS_PAID warrants that $GETS_PAID will not knowingly infringe on the copyright or trade secrets of any third party in performing services under this Agreement. To the extent any material used by $GETS_PAID contains matter proprietary to a third party, $GETS_PAID shall obtain a license from the owner permitting the use of such matter and granting $GETS_PAID the right to sub-license its use. $GETS_PAID will not knowingly infringe upon any existing patents of third parties in the performance of services required by this Agreement, but $GETS_PAID MAKES NO WARRANTY OF NON-INFRINGEMENT. 

 8.2   If any third party brings a lawsuit or proceeding against $PAYS based upon a claim that the Product breaches the third party's patent, copyright or trade secrets rights, and it is determined that such infringement has occurred, $GETS_PAID shall hold $PAYS harmless against any loss, damage, expense or cost, including reasonable attorney fees, arising from the claim. 

 8.3   This indemnification obligation shall be effective only if: 

 8.3.1  The third party intellectual property rights involved were known to $GETS_PAID prior to delivery of the Software;

 8.3.2  $PAYS has made all payments required by this Agreement;

 8.3.3  $PAYS has given prompt notice of the claim and permitted $GETS_PAID to defend;

 8.3.4  The claim does not result from $PAYS's modification of the Product or from any resources, concepts or design elements provided by $PAYS; and

 8.3.5  The third party intellectual property rights violation is not inherent to the Specifications as agreed by $GETS_PAID and $PAYS.

 8.4  To reduce or mitigate damages, $GETS_PAID may at its own expense replace the Software with a non-infringing product.

 9  Limitation of Liability

 9.1  In no event shall $GETS_PAID be liable to $PAYS for lost profits of $PAYS, or special or consequential damages, even if $GETS_PAID has been advised of the possibility of such damages. 

 9.2  $GETS_PAID's total liability under this Agreement for damages, costs and expenses, regardless of cause, shall not exceed the total amount of fees paid to $GETS_PAID by $PAYS under this Agreement. 

 9.3  $GETS_PAID shall not be liable for any claim or demand made against $PAYS by any third party except to the extent such claim or demand relates to copyright, patent, trade secret or other proprietary rights, and then only as provided in Section 8 of this Agreement.

 9.4  $PAYS shall indemnify $GETS_PAID against all claims, liabilities and costs, including reasonable attorney fees, of defending any third party claim or suit arising out of the use of the Product provided under this Agreement, other than for infringement of intellectual property rights. $GETS_PAID shall promptly notify $PAYS in writing of any third party claim or suit and $PAYS shall have the right to fully control the defense and any settlement of such claim or suit.

 10  Confidentiality

 10.1  $GETS_PAID and $PAYS agree that the conditions and terms of this Agreement shall be deemed confidential information between the parties. Each party expressly undertakes to retain in confidence and to require its directors, officers, employees, representatives and agents to retain in confidence all information between the respective parties that the disclosing party has identified as being confidential and/or proprietary or which, by the nature of the circumstances surrounding the disclosure, should in good faith be treated as confidential and/or proprietary.

 10.2  The parties stipulate and agree that upon expiration or termination of this Agreement, each party will return to the other party all specifications, memorandums, blue prints, drawings, designs, documents, notes and any other material containing or disclosing any confidential and/or proprietary information of the other party. The respective parties may mutually agree in writing that rather than returning all said documentation, the possessing party of such documentation shall destroy the confidential and/or proprietary information in its possession in accordance with this section.

 11  Termination

 11.1  This argument will extend until terminated as follows: 

 11.1.1  $PAYS may terminate this Agreement without cause upon thirty (30) days written notice. In the event of termination without cause, $PAYS agrees to pay $GETS_PAID for all of $GETS_PAID's work performed and expenses incurred up to the date of termination in accordance with Section 2 of this Agreement plus a penalty fee of [XX]% of the unpaid balance of the Total Estimate prior to termination.

 11.1.2  Either party may terminate this Agreement for material breach, provided, however, that the terminating party has given the other party at least twenty-one (21) days written notice of and the opportunity to cure the breach. Termination for breach will not alter or affect the terminating party's right to exercise any other remedy for breach.

 12  Dispute Resolution

 12.1  Any disputes in excess of $500.00 arising out of this Agreement shall be submitted to binding arbitration before a mutually agreed-upon arbitrator pursuant to the rules of the American Arbitration Association. The Arbitrator’s award shall be final, and judgment may be entered in a Dallas County Court of Law having jurisdiction thereof. $PAYS shall pay all arbitration and court costs, reasonable attorney’s fees, and legal interest on any award of judgment in favor of $GETS_PAID.

 13  Disclaimer

 13.1  THE WARRANTIES IN THIS AGREEMENT REPLACE ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR NON-INFRINGEMENT. IN NO EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER FOR ANY LOSS OF PROFITS OR OTHER CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT OR ANY PERFORMANCE OR NONPERFORMANCE HEREUNDER, EVEN IF THAT PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

Each party represents and warrants that on this date they are duly authorized to bind their respective principals by their signatures below.

IN WITNESS WHEREOF, the parties have executed this Agreement on the dates set forth first above, with full knowledge of its content and significance and intending to be legally bound by its terms.


APPENDIX A

Specifications

APPENDIX B
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APPENDIX C

Total Estimate
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